Judge Neil Gorsuch’s Record on Students with Disabilities
Introduction
The National Education Association supports the rights of students with disabilities to receive a
high quality education, to live free from discrimination, and to be vindicated by the courts when
those rights are violated. Providing students with disabilities the opportunity to succeed
academically is a moral and professional responsibility of the educator community and the nation
as a whole. The Trump Administration and its nominee to the Supreme Court, Judge Neil
Gorsuch, appear not to share that sense of responsibility. Judge Gorsuch has ruled against
students with disabilities in numerous cases, and his record, when considered as a whole, shows
a lack of regard for the struggles and rights of students with disabilities. Based on our review,
Judge Gorsuch has sided with a disabled student without expressing his reservations in only one
case.1
Specifically, his decisions raise at least four concerns:


First, Judge Gorsuch held that students with disabilities are only owed an education that
is “merely more than de minimis,” that is, barely more than nothing. His view has since
been rejected by a unanimous Supreme Court.



Second, Judge Gorsuch has erected technical legal barriers against the legal claims of
students with disabilities — barriers of the type that the Supreme Court has subsequently
rejected unanimously.



Third, Judge Gorsuch believes that the constitutional rights of students with disabilities
are not violated even when such students are segregated and subjected to abusive
confinement.



Fourth, Judge Gorsuch believes in dismantling the power of administrative agencies to
enforce regulatory protections, including those for students with disabilities.

Given this record, the hard-won protections for students with disabilities could be in peril should
Judge Gorsuch be confirmed to the Supreme Court.
Background
For much of our history, disabled students’ access to education — let alone a quality education
— was nonexistent. Just four decades ago, state laws prohibited children with disabilities from
attending public schools altogether.2 Those laws prevented four out of every five students with a
disability from receiving any public education.3 Instead, students with disabilities were
warehoused in “restrictive settings [that] provided only minimal food, clothing, and shelter.”4

But two landmark cases, Pennsylvania Association for Retarded Children (PARC) v.
Pennsylvania, 343 F. Supp. 279 (E.D. Pa. 1972) and Mills v. Board of Education of District of
Columbia, 348 F. Supp. 866 (D.D.C. 1972), struck down laws like these as a violation of equal
protection and due process under the U.S. Constitution.
Congress responded to these rulings and passed § 504 of the Rehabilitation Act in 1973, which
prohibits public entities from discriminating against persons with disabilities.5 And relying on
Mills’ holding that the Constitution guarantees students with disabilities an appropriate
education, Congress passed the Education for All Handicapped Children Act (now the
Individuals with Disabilities Education Act (IDEA)) in 1975.6 In 1990, Congress passed the
Americans with Disabilities Act (ADA), which extended the antidiscrimination protections of §
504 to many private institutions.7 These three laws — the IDEA, § 504, and the ADA — provide
the bulwark of civil rights protections for students with disabilities.
The Constitution also offers some protections for students with disabilities, largely in the context
of school discipline. Most courts recognize a right under the Fourth Amendment for students to
be free from unreasonable seizures in school,8 and even more have recognized the substantive
due process right to be free from discipline that “shocks the conscience.”9 The Equal Protection
clause also includes the right of equal access to education for students with disabilities.10
Of these protections, the IDEA is the most robust. It proclaims that “[i]mproving educational
results for children with disabilities is an essential element of our national policy of ensuring
equality of opportunity, full participation, independent living, and economic self-sufficiency for
individuals with disabilities.”11 To that end, it requires all schools receiving federal funds to
provide a “free appropriate public education”12 to students with disabilities, as well as to comply
with various procedural protections, such as preparing an annual, goal-driven Individual
Education Program (IEP).13
Although Congress has never fully funded IDEA,14 the Act nonetheless has produced impressive
results for students both with and without disabilities, results largely caused by the law’s
emphasis on inclusive education.15 When students with disabilities are educated alongside their
non-disabled peers, they score higher on literacy measures, perform better on standardized tests,
get better grades, and are more likely to master their IEP goals.16 Even students without
disabilities experience similar, improved academic growth when they are taught in integrated
classrooms.17 This remarkable progress, however, was not won without key decisions from the
federal courts vindicating the rights of students with disabilities to achieve dignity and parity
from our public education system.18
But if the Supreme Court were to adopt Judge Gorsuch’s views on disability and education, the
IDEA and its complementary civil rights laws and protections could be hollowed out.
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Individuals with Disabilities Education Act (IDEA)
Judge Gorsuch has written or participated in several cases about the IDEA that limited students’
access to the courts, or otherwise limited their access to relief.*
In Thompson R2-J School District v. Luke P.,19 Judge Gorsuch’s opinion established the Tenth
Circuit’s extremely low level of educational rights. Luke was an autistic student who had been
denied an appropriate education under the IDEA. Although Luke was able to get by with
assistance in school, the school did not prepare him for functioning at home, where he continued
to struggle, manifesting in problems such as using the toilet. Based on this, his parents — and
several other experts in autism, psychology, and occupational therapy20 — believed that the most
appropriate placement for him would be in a residential facility. Judge Gorsuch disagreed. He
held that the IDEA only required educational progress that was “merely . . . more than de
minimis.”21
The ability of a student to function intellectually and socially outside of the classroom (also
known as “generalization”) was not an IDEA requirement, Judge Gorsuch asserted, despite the
fact that the IDEA itself says one of the law’s core purposes is to foster “full participation,
independent living, and economic self-sufficiency for individuals with disabilities.”22 Judge
Gorsuch arrived at this result only after taking the extraordinary step of overturning the findings
of an impartial hearing officer, an administrative law judge, and the district court, all of whom
ruled for Luke and his family. In Sytsema v. Academy School District,23 yet another ruling joined
by Judge Gorsuch that rejected claims brought by a disabled student, the court held that a
school’s tenuous and unspecified generalization plans for the plaintiff, Nicholas, were sufficient
for IDEA purposes.24 What’s more, even though it was uncontested that a teaching technique in
Nicholas’s IEP had proven “ineffective” for him, Judge Gorsuch’s panel held that the IEP was
still capable of providing Nicholas with “some” educational benefit, and thus did not violate the
IDEA.25
Ultimately, the Supreme Court unanimously rejected Judge Gorsuch’s “merely more than de
minimis” standard for an appropriate education under the IDEA. In Endrew F. v. Douglas County
School District — a Tenth Circuit case that had relied on Judge Gorsuch’s low standard to rule
*

During Judge Gorsuch’s Supreme Court Confirmation Hearings, several Senators on the Judiciary Committee
questioned his record on students with disabilities, especially his judgments in IDEA cases. Judge Gorsuch’s
responses were inaccurate and misleading. First, Judge Gorsuch asserted that all of his decisions on students with
disabilities were unanimous. In fact, A.F. v. Espanola Public Schools, written by Judge Gorsuch, contained a
compelling dissent from Chief Judge Mary Beck Briscoe, in which she called the majority ruling “inconsistent with
the very purpose of the IDEA.” Second, Judge Gorsuch claimed that he has ruled in favor of students with
disabilities in numerous cases. This claim is misleading because, of the two cases in which Judge Gorsuch sided
with disabled students, he only joined one without reservations; in the other, Judge Gorsuch wrote a concurrence
arguing for a limitation on students’ IDEA rights. Third, Judge Gorsuch maintained that his ruling against a student
with autism in Thompson R2-J School District v. Luke P., was prescribed by Tenth Circuit and U.S. Supreme Court
precedent. On the contrary, in Luke P. Judge Gorsuch was the first judge on the Tenth Circuit to qualify the de
minimis benefit standard with the word “merely,” lowering the level of education owed to students with disabilities
to next-to-nothing. Similarly, at the time Judge Gorsuch decided Luke P., the Supreme Court’s IDEA rulings were
devoid of any mention of “de minimis,” “minimum,” or “trivial.” Indeed, in last week’s unanimous Endrew F. v.
Douglas County School District decision, Chief Justice Roberts pointedly noted that the Supreme Court had set no
standard at all in its prior IDEA decisions.
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against the student — Chief Justice Roberts wrote, “[w]hen all is said and done, a student offered
an educational program providing ‘merely more than de minimis’ progress from year to year can
hardly be said to have been offered an education at all.”26 The Court reasoned that its precedent
had not adopted a standard that would render simply any educational benefit sufficient, as Judge
Gorsuch contends it had.27 Overruling this low standard, the Court concluded that the IDEA
“requires an educational program reasonably calculated to enable a child to make progress
appropriate in light of the child’s circumstances.”28
In addition to limiting the substantive rights of students with disabilities, Judge Gorsuch has also
erected procedural barriers to such students’ claims. In A.F. v. Española Public Schools,29 the
mother of a student with disabilities filed a complaint for an impartial due process hearing.
Through mediation with the school district — an alternative administrative procedure under the
IDEA30 — she and the school district reached a settlement on the IDEA violation. Wishing to
receive relief for violations of § 504 and the ADA as well, the mother filed suit in federal court.
Judge Gorsuch ruled that reaching a settlement through mediation did not amount to proper
“exhaustion” of administrative procedures under the IDEA to allow the mother to vindicate her
rights under the ADA or § 504. Judge Gorsuch claimed that the IDEA’s “plain text” forced him
to arrive at such an unfair result.31
There are numerous problems with that reasoning, the most significant of which is that it would
effectively bar students from pursuing discrimination claims under § 504 and the ADA for a
denial of educational services, even though Congress plainly intended those statutes to create
educational rights separate from the IDEA. A vigorous dissent by then Chief Judge Mary Beck
Briscoe in A.F. considered Judge Gorsuch’s “plain text” reasoning unsustainable, pointing out
that Judge Gorsuch’s “interpretation is inconsistent with the very purpose of the IDEA. It forces
a claimant to choose between mediating a resolution to her IDEA claim . . . and thereby
obtaining some or all of the relief sought under IDEA, . . . or forgoing any relief at all and
waiting . . . in hopes of later filing suit and obtaining relief under both IDEA and other
statutes.”32
A federal court later facing the same issue agreed with the dissent and characterized Judge
Gorsuch’s reasoning as “nonsensical.”33 The court concluded, contra to Judge Gorsuch’s view,
that “it makes little sense to require parents and disabled students, who have been successful in
mediation with regard to their IDEA claims for compensatory education, to pursue a due process
hearing and appeal for related but non-IDEA claims seeking compensatory damages — damages
that are not even allowed for under the IDEA.”34
And on February 22, 2017, the Supreme Court, in an 8-0 decision, made clear, again contrary to
Judge Gorsuch’s view, that students may assert their rights under the ADA and § 504 in federal
court without exhausting the IDEA administrative process. In Fry v. Napoleon Community
Schools, Justice Kagan wrote for a unanimous Court that “[a] complaint seeking redress for . . .
other harms, independent of any [IDEA violation], is not subject to [the IDEA’s] exhaustion rule
because, once again, the only ‘relief’ the IDEA makes ‘available’ is relief for denial of a FAPE
[free appropriate public education].”35 In dismissing A.F.’s claims in A.F. v. Española Public
Schools, Judge Gorsuch summarily concluded that her earlier IDEA claim was “the same” as that
in her ADA and § 504 claims.36 The Supreme Court’s Fry decision makes clear that that
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approach is contrary to “the diverse means and ends of the statutes covering persons with
disabilities.”37 Rather, a court’s examination of a disabled student’s complaint “should consider
substance, not surface.”38
In another line of cases, Judge Gorsuch has dismissed the ability of students with disabilities to
receive remedies from the court, even when the student’s IDEA rights had clearly been violated.
In Garcia v. Board of Education of Albuquerque Public Schools,39 the school district admittedly
violated the IDEA by failing to revise the IEP of Myisha, a student with a learning disability who
frequently skipped class. By the beginning of the following school year, the school district still
had not completed an IEP for her, and Myisha dropped out. Judge Gorsuch held that Myisha was
not entitled to any relief, holding that her behavior — not the school district’s violation — was
the primary cause of her lost educational opportunities. And in Sytsema v. Academy School
District No. 20,40 the school district likewise conceded that it had violated the procedures in the
IDEA. This time, Judge Gorsuch joined an opinion that held the lower court improperly gave too
much weight to that procedural violation in awarding judgment to the student.
In Chavez v. New Mexico Public Education Department,41 the panel, joined by Judge Gorsuch,
agreed that there was no question that the plaintiff, a high-functioning autistic student, had been
denied services under the IDEA. The student refused to go to school, but the school and the local
education agency made no attempt to address the problems that led the student to that point, and
eventually pretended that he was not even enrolled. Given the local education agency’s delay in
remedying its violation, the student sought redress from the State instead. The panel held that the
State was not obligated to substitute services for the local education agency, even if that agency
had “blocked [the plaintiff’s] educational progress for perhaps an unconscionable time . . . .”42
Another case that lays bare Judge Gorsuch’s skepticism of the school’s role in promoting
intellectual and social functioning outside the classroom is Jefferson County School District R-1
v. Elizabeth E.43 In that case, Judge Gorsuch joined a panel decision ruling in favor of the
disabled student: he called the decision “undoubtedly right and easily arrived at.”44 But he
nonetheless wrote a lengthy concurrence to opine that the IDEA does not entitle students to any
services that are not “educational.”45 He wrote that “educational” needs and “social, emotional,
or medical needs” are dichotomous for IDEA purposes, and the IDEA covers only the former.46
This, despite the fact that the educator community has long known that segregating educational
needs from socio-emotional ones in children is fruitless.47
Judge Gorsuch asserted that “all of our sister circuits agree” with him on this point — a
contention that is, at best, misleading.48 For instance, the case Judge Gorsuch cites from the
Third Circuit to support his concurrence, Kruelle v. New Castle County School District,49 is
actually skeptical of attempting to disaggregate a child’s socio-emotional and medical needs
from her educational ones: “the unseverability of such needs is the very basis for holding that the
services are an essential prerequisite for learning.”50
§ 504 of the Rehabilitation Act and the Americans with Disabilities Act (ADA)
Judge Gorsuch is no more solicitous when it comes to other federal protections for disabled
students. In Miller v. Board of Education of Albuquerque Public Schools,51 he joined an opinion
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that created technical legal barriers to disabled students. In Miller, a student’s parents had
presented evidence that their child’s school had not complied with promises to teach him in
accordance with a proven reading program that would address some of his severe learning
disabilities. An administrative appeal officer agreed with the parents that this failure had resulted
in their son being denied an appropriate education, and Gorsuch’s panel did not reconsider this
issue on appeal. However, the parents pressed that the failure amounted to discrimination under
the ADA and the Rehabilitation Act as well. The court refused to consider those other claims,
even though evidence that a school has violated the IDEA represents some evidence that it may
have violated the ADA and § 504 too.52
Constitutional Rights of Students with Disabilities
Judge Gorsuch has joined several opinions that cast doubt on the ability of disabled students to
assert settled constitutional claims as well. In Muskrat v. Deer Creek Public Schools,53 the school
placed a student with developmental disabilities in a small timeout room at least 30 times over
the course of two school years. The school continued to use the timeout room, despite knowing
that the student did not have the mental maturity to understand the timeout room’s purpose, and
that he was showing signs of increasing stress, including sleeplessness, vomiting, and a frequent
urge to urinate. Judge Gorsuch joined a decision rejecting a Fourteenth Amendment “shocks the
conscience” constitutional claim by the student, and upholding the district court’s decision. The
decision reasoned that the treatment did not constitute a “brutal and inhumane abuse of official
power.”54
The panel, however, did not stop there. It further speculated that the Tenth Circuit would never
entertain a Fourth Amendment “unreasonable seizure” claim — an easier constitutional standard
to meet — in the context of discipline used against students with disabilities.55 If the Tenth
Circuit actually adopted such a sweeping foreclosure of constitutional claims, it would be in the
minority.56 Indeed, even the conservative-leaning Eleventh Circuit has accepted the usefulness of
a Fourth Amendment analysis in this context.57
Judge Gorsuch joined a similar decision in Couture v. Board of Education,58 which reversed a
district court ruling that concluded that a school’s use of a virtually windowless timeout room
had violated a disabled student’s Fourth Amendment, Due Process, and Equal Protection rights.
In that case, the plaintiff was a student with disabilities who had exhibited aggression, threats,
and oppositional defiance, leading teachers and administrators to conclude that he required
extensive behavior modifications. For a two-month period, the school decided to place the
student in a “‘closet’-like time-out room, with nothing in it, no exterior window, dim light, and
black construction paper over the window” in response to his concerning behaviors.59 Despite
evidence that the timeout room actually exacerbated the student’s problematic behaviors, the
court did not find the use of the room “unreasonable.” And even though the student was at times
locked in the room, alone, for nearly two hours, the court refused to hold that the use of the room
deprived him of his right to an education.
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Administrative Law and Regulations that Protect Students with Disabilities
Beyond Judge Gorsuch’s rulings dealing directly with students with disabilities, he also
expresses a view of administrative law that would compromise federal agencies’ abilities to
enforce the rights of disabled students. The Supreme Court gives deference to an agency’s
interpretation of a statute when Congress has delegated rule making authority to the agency and
the statute’s language is ambiguous; this is known as the Chevron doctrine. But in GutierrezBrizuela v. Lynch,60 Judge Gorsuch wrote a lengthy concurrence criticizing the Chevron
doctrine, calling it a “behemoth” that “swallow[s] huge amounts of core judicial and legislative
power . . . .”61 And in Caring Hearts Personal Home Services, Inc. v. Burwell,62 Judge Gorsuch
criticized the very existence of agency regulations, mocking federal agencies as so-called
“experts” of the laws they must promulgate.63
Administrative agencies carry out the bulk of the work protecting students with disabilities: they
enforce civil rights laws for disabled students, but they also enforce social programs that provide
enormous assistance to students and adults with disabilities alike, including, for example, Social
Security Disability Insurance. If the Supreme Court adopted Judge Gorsuch’s inimical views
towards agencies and their work, students with disabilities stand to lose civil rights protections,
healthcare coverage, and basic economic securities.
Conclusion
Judge Gorsuch’s record on students with disabilities raises serious questions about whether he, as
a Supreme Court justice, would understand and stand up for the rights of disabled students. It is
critical that the Senate review this record and consider how Judge Gorsuch would treat the rights
of students with disabilities — in the face of an overwhelming body of cases demonstrating his
narrow views of the legal rights of this already vulnerable population.
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